1/4/96 -- order filed granting rehearing in banc.
Publ i shed opinion filed 11/16/95 is vacat ed.
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OPI NI ON
MURNAGHAN, Circuit Judge:

The case before us presents issues arising fromallegations by

Appel  ants, Jeanette Teel Taft, Onte Taft, Kinberly Taft, Harry Teel,

Jr., and Shamesa Teel, that they were harassed by |ocal |aw enforce-

nment officials in violation of their civil rights, when their car was m s-
takenly stopped and searched in Geenville, North Carolina. On July

30, 1993, the Appellants filed a pro se conplaint in the United States
District Court for the Eastern District of North Carolina, alleging vio-
lations of 28 U . S. C. 88 1331, 1343, 1651, and 2201, and of 42 U S.C

§ 1983. The Appellants filed an anended conpl ai nt on August 20,

1993 adding a Fifth Amendnment due process claim The naned

defendants at that initial stage of the litigation were the Sheriff of Pitt
County, North Carolina; a Deputy Sheriff of Pitt County; the Gty of
Greenville, North Carolina through its Mayor, Nancy Jenkins; the

Chief of Police of the City of Greenville; and the six individua
Greenville police officers personally involved in the vehicular stop

t he Appel |l ees here.

On Septenber 13, 1993, the defendants filed a notion to disniss

the case pursuant to Rule 12(b)(6) of the Federal Rules of Cvil Proce-
dure. By an order dated Cctober 22, 1993, the district court dismssed
all of the Appellants' clainms except for their 8§ 1983 clains. The dis-
trict court also gave the Appellants an opportunity to file another
amended conplaint to describe nore particularly the alleged conduct

of each of the nanmed defendants. Additionally, the district court ruled
that the remaining 8 1983 clai ms agai nst the defendants in their indi-
vidual capacities for noney damages, and in their official capacities
for injunctive relief, would be held in abeyance pendi ng the expira-
tion of the 20 days within which the Appellants could amend their
conpl ai nt.

The Appellants filed a second anended conpl ai nt on Novenber 5,
1993. By an order dated Decenber 13, 1993, the district court held
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that the anended claimsufficiently stated cl ains of excessive force
agai nst the six police officers in their individual capacities for none-
tary damages, and that the notion to disnmss was therefore denied as

to them However, the court dismssed the clains against Sheriff Billy
Vanderford, the Cty of Geenville, Mayor Jenkins, and Police Chief
Charles Hi nman, and held that any clainms for injunctive relief were

al so di sm ssed.

On May 2, 1994, the six remaining defendants -- Terry Vines,

Kevin Sneltzer, Tim Peaden, Benny Dobbs, Johnny Craft, and Troy

Boyd ("Appellees") -- filed a notion for partial summary judgnent
pursuant to Rule 56 of the Federal Rules of Civil Procedure, alleging
entitlement to qualified imunity. On May 18, 1994, the Appellants
filed a notion for continuance, asking for an order postponing the
hearing on the partial summary judgment notion until such tinme as

t he Appellants had taken depositions, interrogatories, and requests for
adm ssions fromthe Appellees regarding their qualified i munity
defense. On that date, the Appellants also filed a nenorandumin
response to the Appellees' motion for partial summary judgnment. On

May 23, 1994, the district court filed an order allow ng the Appel -
lants' motion to conpel discovery for production of certain docu-

nments whi ch had been filed on February 16, 1994, but stayed all other

di scovery until it ruled on the notion for partial summary judgnent;
the court held that its order staying discovery therefore rendered noot
the Appellants' earlier notion for continuance.

By order filed July 8, 1994, the district court granted the Appel -

| ees' notion for summary judgnent as to certain of the clainms arising
fromtheir execution of the actual stop and search. However, the dis-
trict court further found that the Appellants had not sufficiently
responded to the motion for partial summary judgrment, and thus

directed the Appellants to file, within 15 days, a brief and menoran-
dum of |aw, supported by proper affidavits or other conpetent docu-
nentation, particularizing (1) their allegations of sexual abuse of the
m nor Appellants, and (2) their charges that the Appellees cocked

and clicked | oaded weapons agai nst the nminor Appellants' heads.

On July 25, 1994, the affidavits were filed. By order filed August
5, 1994, the court denied the Appellees' notion for partial sunmary
judgment as to their conduct in frisking the Appellants, as to whether
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such conduct anounted to sexual abuse, and as to the various gun-

poi nting allegations. On August 5, 1994, the Appellees filed an objec-
tion to the affidavits and to the Appellants' nmenorandum of |aw. On
August 9, 1994, the court filed an order that superseded and wi t hdrew
its previous August 5 order, and granted the Appellees' notion for
summary judgnment on qualified inmmnity as to all of the § 1983

claims, thereby disposing of all of the issues in the case against the
Appel l ees. 1

1 The dissenter would return us a hundred years or so to say that |an-

guage nust be excessively parsed and accorded an unrealistically

restricted interpretation to reach the conclusion that there was no materi al
di spute of relevant fact. Here the district judge had first refused to grant
qualified imunity, but thereafter required the Appellants adequately to
support by affidavits or otherw se the allegations of sexual abuse and of
cocking and clicking | oaded weapons agai nst the mnors' heads. Jeanette

Teel Taft's verification of the second amended conpl aint had been

deenmed i nadequate, not as to assertions nmade, but as not being shown to
have been based on personal know edge. However, her affidavit cured

that insufficiency. That brought the case directly into the holding in
Johnson v. Jones, 115 S. . 2151, 2159 (1995) (". . . a defendant, enti-
tled to invoke a qualified-immunity defense, may not appeal a district
court's sunmmary judgnent order insofar as that order determ nes

whet her or not the pretrial record sets forth a genuine' issue of fact for
trial").

The verified anended conpl ai nt had been deened sufficient to estab-

lish that the allegations took "defendants' actions well outside the realm
of objective reasonabl eness under the circunstances." The district judge,
however, required affidavits that detailed the basis of "personal know -
edge" of sexual abuse and cocking and clicking | oaded weapons agai nst

the children's heads. The sufficiency of the allegations in the anended
conpl ai nt had previously been acknow edged, and they were verified

(i.e., under oath). Their insufficiency was said to be |ack of persona
know edge. Jeannette Teel Taft's affidavit when added to the allegations
in the amended conpl aint made them sufficient for defeating summary

j udgment purposes (they already had been deened sufficient for pleading
purposes). She by affidavit clainmed personal know edge of the sexua

abuse and i nproper cocking and clicking as stated in the amended com

pl ai nt because, by affidavit, during the entire stop she had an unob-
structed view of the children from her vantage point in the patrol car (.e.,
personal know edge).



On August 19, 1994, the Appellants filed a "nmotion for a new tri al
or to anmend findings and judgnent” pursuant to Rule 59(a) of the
Federal Rules of Civil Procedure. The court denied that notion on
Sept enber 14, 1994. The Appellants filed a notice of appeal on Sep-
t enber 30, 1994.

On appeal, the Appellants put forth two argurments: (1) that the
district court erred in finding that there existed no genuine issues of
material fact as to the Appellees' entitlement to qualified inmmnity;
and (2) that the district court erred in denying the Appellants' notion
to continue the sunmary judgnent hearing until discovery on the

i ssue of qualified imunity was conpleted. W affirmthe district

The affidavits which the Appellants in response did produce further
cont ai ned assertions by Jeanette Teel Taft that her breasts, buttocks, and
the private parts between her |egs were touched. Simlar affidavits were
produced by the m nor Appellants. Wile cocking and clicking was

sworn to, the touching of the mnors' heads went unmentioned. How

ever, handcuffing of the m nor Appellants, after frisking and finding no
weapon, was. Wiy was it incunbent on the Appellants to nake the sane

sworn statenment based on personal know edge nore than once?

How t he breasts, buttocks and private parts were touched is not partic-
ulari zed one way or the other in the affidavits though they were in the
verified second amended conpl ai nt of which personal know edge had
subsequent |y been established. The | anguage enployed in the affidavits
and the second amended conpl ai nt expanded by them woul d support a

factual finding of sexual harassment. Simlarly, a finding of excessive
force (again the Jeanette Teel Taft second anended conpl aint verifica-
tion is strengthened by her affidavit) could follow from proof of cocking
and clicking even if the weapons were not allowed by an inch or nore
actually to touch the m nor appellants' heads.

Imunity is necessary for police officers properly conducting what are

of ten dangerous tasks, but the public is too entitled to sone protection
fromthe law. To find, so early in the proceedings as a matter of |aw, that
the verified allegations here could not establish inproper conduct
amounting to sexual harassment or excessive force would incorrectly

limt the right of a party to plead and prove his or her case. On sumary

j udgment the non-noving party's case is viewed in the nost favored

light.



court's decision to grant summary judgnent as to those clains arising
fromthe Appell ees' actual decision itself, based on reasonabl e suspi-
cion, to stop the vehicle and frisk its occupants, but reverse the district
court's decision to grant summary judgnent as to the clains that the
Appel | ees used excessive force in conducting the actual search. W

al so reverse the district court's decision in effect denying the Appel-
lants' motion for continuance by staying discovery until it had rul ed

on the Appellees' notion for summary judgment.

|. Statenent of Facts

On January 29, 1993, Vincent Woten ("Woten") shot and

wounded a person with whom he had a di sagreenent. Woten was

charged with assault with a deadly weapon and with intent to kill, but
was rel eased on bond. On February 9, 1993, Woten shot and killed

anot her individual, Maurice WIlson, while on release. The police
began a search for Woten i medi ately thereafter

On February 9, 1993, at approximately 10:25 p.m, Appellant, Jea-
nette Teel Taft, an African-Anerican female, was driving with her
children, Appellants, Onte Taft and Kinmberly Taft, and her niece and
nephew, Appel |l ants, Shanesa Teel and Harry Teel, Jr., all mnors.
They were travelling in Geenville, North Carolina in a |ight blue
O dsnmobile, on their way froma basketball gane. The m nor Appel -
lants were ages 10 to 16.

At that tine, the Appellees were requested over the police radio to
stop the Appellants’ car. The reason was that the vehicle was believed
to carry Whoten. The radi o request was based on the fact that the
Appel lants' car had | eft the sanme nobile home park in which Woten
resi ded.

As the Appellants' car turned from Green Street onto Hi ghway 33,

the police officers, Appellees Terry Vines, Kevin Sneltzer, Troy

Boyd, Ti m Peaden, Johnny Craft, and Benny Dobbs, initiated the stop

of the vehicle. In response, Jeanette Taft stopped the car at the side
of the road.

Appel | ee Dobbs, over the P.A system ordered Jeanette Taft to
throw her keys onto the road. She did so. Dobbs al so ordered each
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i ndividual in the car, including the m nor Appellants, to get out of the
car with their hands up. Jeanette Taft was the first to step out of the
vehicle; Taft stated in her affidavit that, as she tried to get out of the
car, the Appellees clicked and cocked the barrels of their police weap-
ons.

Jeanette Taft's son, Appellant Onte Taft, was next to get out of the
car. Appellee, Lieutenant Vines, who had previously seen Woten,
conceded in his affidavit that he realized as soon as Onte Taft wal ked
toward the police, that Onte was not Vincent Woten.

By their own adm ssion, the police officers had their guns drawn

at this tine, and pointed toward to the car. Their explanation for this
behavi or was that they feared that if Woten was still in the car, bul-
lets fromhis assault rifle would be able to pierce their bullet-proof
vests. In their affidavits, the Appellees stated that as each m nor
exited the car, they lowered their weapons to | et them pass; the
Appel l ees clained that they resunmed aimng their guns at the car only
after the minors were out of the line of fire. The m nor Appellants,

by contrast, stated in their affidavits that the officers did not |ower
their guns as they exited the car, that the officers had their guns drawn
and pointed at themat all tinmes, and that the officers cocked and
clicked the weapons in an intinmidating manner. The minor Appellants
additionally stated in their affidavits that they were handcuffed and
searched, and that the Appellees clicked the guns agai nst their heads.
In contrast, the officers, in their affidavits, clained never to have
made any cocking or clicking sounds with their guns which may have
scared the Appell ants.

Meanwhi | e, Jeannette Taft had advi sed the Appell ees that she was
the nother of two of the minors, that they had just cone froma bas-
ket ball gane, and that she was driving on H ghway 33 for the sole
pur pose of dropping off her son's friend, Shawn Tyson, at his hone.
Despite her explanation, both Jeanette Taft and Onte Taft were
frisked and handcuffed. Jeanette Taft alleged that during that pat-
down search, she was sexual |y abused; in particular, she stated that
the officer conducting the search touched her breasts and buttocks,
and that he inappropriately touched her between her | egs and on her
"private parts." She also stated that she observed sim |l ar physica
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touching of the minor Appellants. In contrast, the officers clainmed in
their affidavits that they at no tine sexually abused the Appellants.

By their own adm ssion, the police officers, even after frisking the
Appel  ants and findi ng no weapons, placed Jeanette Taft in the back-
seat of a patrol car with the handcuffs in front of her, and placed Onte
Taft, handcuffed and on his knees, on the road facing the headlights

of a patrol car. They clainmed that such "inconveni ences" were

undertaken to protect the officers, to prevent the Appellants from

assi sting Vincent Woten to escape, and to protect the Appellants in
case Woten opened fire. In fact, Woten was not present In the car

After all of the Appellants had exited the vehicle, Appellees Dobbs
and Craft approached the light blue A dsnobile and conducted a
visual search for Woten. They confirmed that Woten was not in the
vehicle, and the Appellants were thereafter released. A short tine
| ater, Wboten was captured in another vehicle, a black Sterling,
driven by Woten's father.

Il. Gant of Summary Judgnent on |Issue of Qualified | nmunity

First, the Appellants allege that the district court erred in granting
summary judgrment to the Appellees on the basis of qualified immunity.2

2 As a prelimnary matter, the Appellees allege that the Appellants have
appeal ed only fromthe district court's denial of their Rule 59(a) "notion
for a newtrial or to amend the findings and judgnent," and that this
Court should therefore refuse to review the district court's Rule 56 sum
mary judgnent determnations on qualified immunity. Several consider-
ations, however, suggest that the district court's summary judgment

determ nati ons should be revi ened on appeal

First, the Appellants' notice of appeal stated expressly that the Appel-

| ants were appealing "fromthe decision by the court granting defen-

dant's notion for sunmmary judgnent entered in this action on the 14th

day of Septenber, 1994." (enphasis added). Thus, although the order

entered on Septenber 14th was the district court's denial of the Rule

59(a) notion, the actual |anguage of the notice of appeal clearly evi-
dences that the Appellants neant to appeal the district court's sunmary
judgment determ nation, and not the Rule 59(a) determ nation. To ignore
this would be to Il end an excessively formalistic construction to the notice
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In particular, the Appellants contend: (1) that there existed genui ne
i ssues of material fact concerning whether the police were entitled to
qualified immunity on the stop and frisk clainm and (2) that there

exi sted genuine issues of material fact as to whether the police were
entitled to qualified immunity on the excessive force clains.

Al t hough the Appellees' original decision to stop the Appellants' car
was clearly supported by reasonabl e suspicion, thus suggesting that
the officers were entitled to qualified immnity on the clains arising
fromthe Appellees' decision to stop and frisk, the record just as
clearly evidences the exi stence of genuine disputes of material fact
concerni ng the reasonabl eness of the police officers' conduct for pur-
poses of the excessive force clains. Accordingly, we (1) affirmthe
district court's grant of summary judgment on the basis of qualified
immunity as to the clains arising fromthe officers' initial decision to
stop the car and frisk the occupants, but (2) reverse the district
court's grant of sunmary judgnent based on qualified imunity to

the Appellees on the excessive force clains. W therefore remand for
trial only the excessive force clains.

A Qualified Immunity on the Stop and Frisk daim

The Fourth Circuit has definitively held that the qualified inmunity
doctrine protects police officers who m stakenly make an arrest, so
long as that arrest is supported by probabl e cause. Because those

of appeal which would circunvent the true intent of the Appellants. See
Brookens v. Wite, 795 F.2d 178, 180 (D.C. G r. 1986) (finding that a

m st ake in designating the judgnment appeal ed fromshould not result in

| oss of appeal so long as an intent to appeal can be inferred). Second, the
proceedi ngs bel ow were initiated pro se by the Appellants, and although
they eventually retai ned counsel, some |eeway should be afforded to

them here in the interest of justice. See, e.q., Gordon v. lLeeke, 574 F.2d
1147, 1151 (4th Cr. 1978), cert. denied, 439 U S. 970 (1978) (finding
that pro se conplaints should be construed liberally). Third, the Appel-
lants' Brief clearly evidences their intent to appeal the district court's
summary judgrment determ nations, and not its denial of the Rule 59(a)
notion. See Foman v. Davis, 371 U.S. 178, 181 (1962) (finding that

al t hough the formof a notice of appeal may be "inept,"” it is sufficient
to appeal an order where the appellant's intent to appeal that order is
"mani fest").
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cases logically suggest that qualified i munity should simlarly be
afforded to police officers who make vehicul ar stops, so |l ong as those
stops are supported by reasonabl e suspicion, we affirmthe district
court's grant of sunmary judgnent to the Appellees on the § 1983

claims arising fromtheir initial decision to execute the vehicular stop
because the stop and frisk was supported by reasonabl e suspi ci on,
qualified imunity was properly afforded to the Appell ees.

In Pritchett v. Alford, 973 F.2d 307 (4th Cr. 1992), we addressed

a case in which a wecker driver brought a § 1983 action agai nst hi gh-
way patrol men, alleging that the patrol nen had arrested hi mw t hout
probabl e cause for allegedly violating South Carolina | aws governing

the solicitation of tow ng busi nesses by wecker conpanies. W held

that qualified immunity was properly denied to the police officers in
that case, setting forth the now famliar three-part test for determ ning
entitlenment to qualified immunity:

Ruling on a defense of qualified inmunity [ ] requires

(1) identification of the specific right allegedly violated;
(2) determi ning whether at the tine of the alleged violation
the right was clearly established; and (3) if so, then deter-
nm ni ng whet her a reasonable person in the officer's position
woul d have known that doing what he did would violate that
right. The first two of these present pure questions of |aw for
the courts. The third, which involves application of

Harl ow s objective test to the particular conduct at issue,
may require factual determ nations respecting disputed
aspects of that conduct.

973 F.2d at 312. In applying the first and second prongs of the test,

we found that the proper focus is upon ascertaining the constitutiona
right not at its nost general or abstract |evel, but rather determning
the right at the level of its application to the specific conduct being
challenged. 1d. In elucidating the third prong, we held that the deter-
m nation of the reasonabl eness of the action taken nust be nade on

the basis of information actually possessed by the officer at the criti-
cal time, or that was then reasonably available to him and in |ight of
any exigencies of time and circunstance that reasonably nmay have
affected the officer's perceptions. |d. Additionally, in describing how

11



such determ nations should be reviewed when the qualified inmunity
claimis made at the summary judgnent stage, we found:

Because qualified inmmunity is designed to shield officers

not only fromliability but fromthe burdens of litigation, its
establ i shnent at the pleading or summary judgnent stage

has been specifically encouraged.

Thi s does not nean, however, that summry judgnent

doctrine is to be skewed fromits ordinary operation to give
speci al substantive favor to the defense, inportant as may

be its early establishnment. Here, as in any context, summmary
judgnent for the novant is appropriate only if (1) there are
no genui ne issues of material fact, and (2) on the undis-
puted facts the defendant as novant is entitled to judgnent
as a matter of law As indicated, the narrow t hreshol d ques-
tion whether a right allegedly violated was clearly estab-
lished at the appropriate level of inquiry and at the tinme of
t he chal | enged conduct is always a natter of law for the
court, hence is always capabl e of decision at the sunmary
judgment stage. Whether the conduct allegedly violative o
the right actually occurred or, if so, whether a reasonable

of ficer would have known that conduct would violate the

right, however, may or may not be then subject to deternmni-
nation as a matter of law. If there are genuine issues of his-
torical fact respecting the officer's conduct or its

reasonabl eness under the circunstances, summary judgnent

is not appropriate, and the issue nust be reserved for trial.

Id. at 313 (enphasis added). Under that analysis, we found that the
officers were not entitled to qualified imunity in that case because:
(1) the right not to be arrested w thout probable cause was clearly
establ i shed; and (2) a reasonably conpetent officer in the defendant's
position woul d have known that charging the driver would violate that
right. Id. at 314-15. See also Anderson v. Creighton 483 U S. 635
(1987).

Simlarly, in Mensh v. Dyer, 956 F.2d 36 (4th Cr. 1991), we
addressed a case in which a honmeowner brought a8 1983 acti on when
he was m stakenly detained by an arrest teamin the mddle of the
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night. 956 F.2d at 37. In holding that the police officers should have
been afforded qualified inmunity at the summary judgnent stage, this
Court held that the officers were entitled to summary judgnment if they
could establish that reasonable officers "could have believed that their
actions were lawful in light of both clearly established |aw and the
information the officers possessed at the tinme." 1d. at 39. In so hol d-
ing, the Court explicitly found that an arrest based on probabl e cause
does not violate the Fourth Anendment even if the wong person is
arrested. 1d. Applying that principle to the case, the Court held that
because the police were executing a facially valid warrant, their
actions were supported by probable cause, and that they were thus
entitled to qualified immunity. 1d. at 40.

Appl ying those principles to the case at bar, it is clear that the
Appel  ees here were entitled to qualified imunity as to the § 1983
clainms arising fromtheir actual decision to stop Appellant Taft's car
and to frisk the occupants. |ndeed, although the case | aw descri bed
above deal s expressly with probabl e cause arrests, the principles set
forth therein apply equally to vehicul ar stops under the reasonabl e
suspi ci on standard. Several considerations conpel an affirmance here.

First, the lawis well settled that a vehicular stop is justified where
the police officers have a reasonabl e suspicion of crimnal activity
based on articul able facts. Pennsylvania v. Mnmrs, 434 U S. 106

(1977) (finding that a vehicular stop and frisk of the car's occupants

i s governed by the reasonabl e suspicion standard set forth inTerry v.
Ghio, 392 U. S 1 (1968)); United States v. Taylor, 857 F.2d 210, 213
(4th Cir. 1988) (finding that a brief investigative stop of a vehicle is
perm ssi bl e when the investigating officers have a reasonabl e suspi -
cion grounded in articul able facts that the person stopped is involved
incrimnal activity). In the instant case, the police officers were
expressly directed over the radio to stop the Appellants' car because

it was believed that the car was carrying the suspected nurderer,

Woot en. Thus, the reasonabl e suspicion standard was certainly net

since the Appellees' decision to stop the car was based expressly on

an order frompolice headquarters. See United States v. More, 817

F.2d 1105, 1107 (4th Cr. 1987), cert. denied , 484 U. S. 965 (1987)
(finding that a call made by a dispatcher suggests the existence of rea-
sonabl e suspicion, and finding that a police officer is not constitution-
ally required to be "certain" that a crinme has occurred when he nakes
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a stop). Indeed, as noted by the Appellees, to have refused to act on
the radi o dispatch order to stop the car, would have been to be negli -
gent in their duties.

Second, in light of the fact that the stop itself was certainly sup-

ported by reasonabl e suspicion, the police officers were entitled to
qualified imunity on any claimalleging that such a stop violated the
Appel l ants' Fourth Anmendnent rights agai nst unreasonabl e sei zures.

I ndeed, in conducting the three-step qualified imunity anal ysis set

forth by the Suprene Court and followed by this Circuit inPritchett,

supra, it is clear that the district court did not err. Under the first two
prongs of the qualified inmunity analysis, it is plain that the specific
right in question -- the right not to be stopped and frisked w thout

reasonabl e suspicion -- was indeed clearly established at the tinme of
the alleged violation. See, e.qg., Pennsylvania v. M s, supra The
third prong of the qualified i munity analysis, however -- whether
reasonabl e people in the officers' position would have known that
doi ng what they did would violate that right -- was not net here.

I ndeed, this Court held in Pritchett that such a reasonabl eness deter-
m nati on nust be nmade on the basis of informationactually possessed

by the officers at the critical tine, or that was then reasonably avail -
able to them and in light of any exigencies of time and circunstance
that reasonably may have affected the officers' perceptions; in the

i nstant case, the information actually possessed by the officers at the
time of the stop was that the radi o di spatcher had suspected that the
Appel lants' car carried Woten, and the exi gencies of the circum
stances conpelled themto act i mediately before the car coul d get

away. Thus, a reasonable officer in those circunstances woul d have
certainly felt justified in stopping the car on such information.

Third, in Pritchett, it was held that applying the third prong of the
qualified immunity analysis at the sumary judgnent stage may be

i nappropriate "[i]f there are genuine issues of historical fact respect-
ing the officer's conduct or its reasonabl eness under the circum
stances.” 973 F.2d at 313. In the instant case, however, there is no

di spute as to the actual conduct of the officers in nmakingthe initial
decision to stop the car and to frisk the occupants ; the Appellants do
not contest on appeal that the officers stopped the car because they
were told to do so by the radi o dispatcher, or that the stop was exe-
cuted in a genuine effort to search for Woten. Nor do the Appellants
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effectively challenge the district court's conclusion that stopping a car
in response to a police dispatch call is generally supported by reason-
abl e suspi ci on.

Last, it is irrelevant for qualified i Mmunity purposes that Woten

was not actually hiding in the Appellants' car. Indeed, this Court held
in Mensh v. Dyer, supra, that the mistaken seizure of an individual is
not pertinent to a proper qualified immunity analysis. Indeed, it is pre-
cisely in such a case of genuinely mstaken identity that the doctrine

of qualified imunity is designed to protect police officers fromcivil
liability.

For the foregoing reasons, the district court did not err in finding
that the police officers were entitled to qualified imunity with
respect to the Appellants' claimthat the actual decision to stop the
Appel lants' car was violative of their civil rights. Because the stop
was supported by reasonabl e suspicion, the police officers were prop-
erly entitled to qualified imunity as to that claim

B. Qualified Inmmunity on the Excessive Force d ains

By contrast, the Appellees' entitlement to qualified imunity as to

the Appellants' excessive force clainms was incorrectly granted by the
district court at the sunmary judgnment stage. |Indeed, in light of the
genui ne disputes of material fact concerning the actual conduct of the
police officers in executing the seizure and search, we reverse the dis-
trict court's grant of summary judgnment on this issue, and renmand the
case for trial on the 8 1983 excessive force clains.

The Suprenme Court, in Grahamv. Connor, 490 U.S. 386 (1989),

fully addressed the constitutional standard which governs § 1983
clainms arising froma police officer's alleged use of excessive force
in making an arrest, investigatory stop, or other seizure of an individ-
ual 's person. In Gaham the petitioner sought to recover danmages for
injuries allegedly sustained when the officers used physical force
agai nst himduring the course of an investigatory stop. 490 U. S. at
388. The Suprene Court, reversing a decision of the Fourth Circuit,
articul ated an "objective reasonabl eness standard" for addressing such
cases. ld. at 392. In particular, the Court held that in addressing a
§ 1983 excessive force claim proper analysis begins by identifying
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the specific constitutional right allegedly infringed by the chall enged
application of force; in the context of an arrest or investigatory stop,
the Court found that an excessive force claimis nost properly charac-
terized as invoking the Fourth Amendnent. Id. at 394. The Court held
that in judgi ng the reasonabl eness of a stop or seizure under the
Fourth Amendnment, three factors should be considered: (1) the sever-

ity of the crime at issue, (2) whether the suspect posed an inmedi ate
threat to the safety of the officers or others, and (3) whether the sus-
pect actively resisted arrest by flight. 1d. at 396. Additionally, the
Court hel d:

The "reasonabl eness” of a particular use of force nust be
judged fromthe perspective of a reasonable officer on the
scene, rather than wth the 20/20 vision of hindsight.

As in other Fourth Amendnent contexts, however, the

"reasonabl eness" inquiry in an excessive force case is an

obj ective one: the question is whether the officers' actions
are "objectively reasonable"” in |ight of the facts and circum
stances confronting them w thout regard to their underlying
intent or notivation. An officer's evil intentions will not
make a Fourth Amendnent violation out of an objectively
reasonabl e use of force; nor will an officer's good intentions
nmake an obj ectively unreasonabl e use of force constitu-

tional

Id. at 396-97. Therefore, the Court explicitly rejected an approach in
which the police officer's "good faith" would be relevant. | d. at 397.

The Fourth Circuit, in Rowand v. Perry, 41 F.3d 167 (4th Cir.

1994), recently applied that test in a § 1983 excessive force case in
whi ch the district court had denied an officer's claimof entitlenent
to qualified immunity on a notion for summary judgnment. 41 F.3d at
171. In that case, the actual anount of force used by the police was
in dispute. 1d. at 172. In affirmng the denial of qualified i munity
by the district court, we outlined the proper inquiry that should be
undertaken in addressing clainms of qualified inmunity in excessive
force cases

The reasonabl eness inquiry is an objective one. To gauge
obj ective reasonabl eness, a court exami nes only the actions
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at issue and neasures them agai nst what a reasonabl e officer
woul d do under the circunstances. Subjective factors
involving the officer's notives, intent, or propensities are
not relevant. The objective nature of the inquiry is specifi-
cally intended to linmt exam nation into an officer's subjec-
tive state of mind, and thereby enhance the chances of a
speedy di sposition of the case.

Though it focuses on the objective facts, the imunity

inquiry nmust be filtered through the I ens of the officer's per-
ceptions at the tine of the incident in question. Such a per-
spective serves two purposes. First, using the officer's
perception of the facts at the tine linmts second-guessing the
reasonabl eness of actions with the benefit of 20/20 hind-
sight. Second, using this perspective limts the need for

deci sion-nakers to sort through conflicting versions of the
"actual" facts, and allows themto focus instead on what the
police officer reasonably perceived. In sum the officer's
subj ective state of mnd is not relevant to the qualified
immunity inquiry but his perceptions of the objective facts

of the incident in question are.

Id. at 172-73. Under that standard, it was found that, in evaluating a
police officer's entitlenment to qualified inmunity agai nst excessive
force clains, the proper inquiry is "whether a reasonable officer could
have believed that the use of force alleged was objectively reasonable
in light of the circunstances. The test is not rigid or nechanical but
depends on the “facts and circunstances of each particular case.'" 1d.
at 173, quoting Graham 490 U.S. at 396. As part of the reasonabl e-
ness anal ysis, the Court urged that the three G ahamfactors be con-
sidered together: (1) the severity of the suspected crinme at issue,

(2) whether the suspect posed an inmediate threat to the safety of the
of ficers or others, and (3) whether the suspect actively attenpted to
evade arrest by flight. 1d. Under that rubric of analysis, the Court
found that the police officer in the case was not entitled to qualified
i mmuni ty because (1) the offense of stealing five dollars was m nor

(2) the suspect posed no threat to the officer, and (3) the facts sug-
gesting resistance by the suspect were disputed. Id. at 174. In so find-
ing, the Court held that although disputed versions of the facts al one
are not enough to warrant denial of summary judgnent, such disputed
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facts conmbined with unfavorabl e G aham factors, suggest that grant-

ing summary judgnment to a police officer on the issue of qualified
immunity is inappropriate. 1d. &f. Slattery v. Rizzo, 939 F.2d 213 (4th
Cir. 1991) (finding that a narcotics officer participating in a sting
operation could have believed that the arrestee posed a deadly threat,
and was thus entitled to qualified inmunity in an excessive force

case, where past incidents involving weapons and vi ol ence had

occurred at the location of the arrest and where the arrestee ignored
the officer's order to raise his hands and instead turned toward the
officer with an object in his hand).

In applying the case law of the Fourth G rcuit and the Suprene

Court to the instant case, it appears that the behavior of the police
officers here was sufficiently in dispute that qualified i munity
shoul d not have been granted on the excessive force clainms at the
summary judgnment stage. Indeed, in the instant case, the application
of the third prong of the qualified i munity analysis -- whether a
reasonabl e police officer in the sanme circunstances woul d have

known he was violating a clearly established right-- suggests that
qualified imunity was inproperly granted. Several considerations,

in particular, conpel a reversal of the district court's decision as to
the excessive force clains.

First, as expressly stated by the Suprene Court in G ahamv. Con-

nor, supra, and reaffirmed by the Fourth Circuit in Row and, supra,

it is well established that in judging the reasonabl eness of a stop or
seizure, three factors must be considered: (1) the severity of the

crime at issue, (2) whether the suspect poses an inmediate threat to

the safety of the officers or others, and (3) whether the suspect is
actively resisting arrest by flight. In the instant case, the application
of these three factors suggest that the force used by Appellees was
unreasonabl e, taking the facts in the light nost favorable to the non-
novants, the Appellants. First, it is undeniable that the crinme at issue
-- Woten's nurder of an individual -- was a severe and gruesone

crime. Second, however, the Appellants, by their behavior, certainly

did not pose an immedi ate threat to the safety of the officers or others;
indeed, 1t is undisputed that they were extrenely conpliant through-

out the stop. Third, the Appellants certainly did not actively resist
arrest by attenpting to flee the scene; indeed, even under the police

of ficers' version of the facts, the Appellants in no way resisted the
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police's efforts to get themout of the car, handcuff them and search
them unlike in Slattery v. Rizzo, supra Thus, the three-factor
Grahamtest suggests that the facts in this case do not support the
degree of force allegedly used by the Appell ees.

Second, and rel ated, G ahamexpressly held that the "reason-

abl eness” inquiry in an excessive force case is an objective one: the
question is whether the officers' actions were "objectively reason-
able" in light of the facts and circunstances confronting them wth-
out regard to their underlying intent or notivation; indeed, the Court
expressly held that an officer's good intentions do not make an objec-
tively unreasonabl e use of force constitutional. G aham 490 U. S. at

397. Accordingly, the Appellees cannot claimentitlenent to qualified
imunity here sinply by arguing that the police in this case acted in
good faith in order to protect the Appellants. |ndeed, under the
express standard put forth by the Suprene Court, it is clear that the
officer's subjective good faith is irrelevant to the analysis; it is the
obj ective reasonabl eness of the officers' actions under the three-factor
Grahamtest that is dispositive here

Third, the issue of qualified inmmunity on this clai mwas not appro-
priate for disposition at the summary judgnment stage. This Court in
Rowl and v. Perry, supra, recently held that although disputed ver-
sions of the facts alone are not sufficient to warrant denial of sum
mary judgnent, such disputed facts conbined with unfavorable

G aham factors, suggest that granting sunmrary judgnment to police
officers on the basis of qualified immunity is inappropriate. 41 F.3d
at 174. In the instant case, as discussed above, the application of the
G aham factors was unfavorable to the police since the factors sug-
gest that the degree of force used was unreasonable. Mreover, in the
i nstant case, the facts concerning the anount of force used were
expressly disputed; indeed, the two parties disagreed on al nbst every
cl ai m made, including (1) whether the police had their guns trained
on the mnor Appellants when they exited the car, (2) whether the
police clicked and cocked their guns in an intimdating way,

(3) whether the police sexually fondled the Appellants during the pat-
down searches, and (4) whether guns were hel d agai nst the m nor
Appel l ants' heads. Renenbering that on summary judgnent the non-
novant's version of disputed facts is accepted, and applying the
Graham factors, summary judgnent on qualified immunity should
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have been deni ed because there clearly existed genui ne di sputes of
material fact. Indeed, taking the Appellants' allegations in the |ight
nost favorable to them as a court should on a notion for sunmary

j udgnent, the Appellees' actions clearly would have ampbunted to
excessive force.3_See Pritchett v. Alford, 973 F.2d at 313 ("[i]f there
are genui ne issues of historical fact respecting the officer's conduct
or its reasonabl eness under the circunmstances, sunmary judgnent is

not appropriate, and the issues nust be reserved for trial.").

Fourth, even under the police officers' version of the facts, the
anount of force used may have been unreasonable. First, the Appel -

| ees concede that they knew that Onte Taft, although of a heavy build,
was not Wboten as soon as he stepped out of the car, see Appell ees
Brief at 9; thus, it is unclear why they searched Onte, handcuffed him
and forced himto kneel on the road in front of a patrol car. Second,
the Appellees clearly knew that Jeanette Taft was a female, and thus
that she could not be the suspected nurderer; again, therefore, it is
uncl ear why they searched her, handcuffed her, and forced her into

the back seat of a police car.4 Third, and related, the Appellees con-
cede that Jeanette Taft was placed in the backseat of the patrol car
with the handcuffs in front of her, while Onte Taft was placed on his
knees facing the headlights of a patrol car; they allege, however, that
t hese "inconveni ences" were undertaken to"protect” the Appellants.

It is unclear, however, how handcuffing and restraining Onte and Jea-
nette in the fashion enployed would in any way protect them Finally,
it is unclear why the mnor Appellants were handcuffed in light of the
fact that they clearly did not pose a threat to the police officers, and
inlight of the fact that they plainly did not match Woten's descri p-
tion.

3 The Appellees argue in their Brief that because the Appellants do not
al l ege that the pat-down ever extended underneath their clothing or
undergarnments, there is no genuine issue of naterial fact that the force
used was excessive or sexually abusive. There is no support in the case

| aw, however, that a pat-down search has to extend beneath the cl othing

in order for it to be sexually abusive.

4 This case is distinguishable fromUnited States v. Taylor, 857 F.2d

210 (4th Cir. 1988), because in Taylor, the actual suspect was known to

be in the car when the police stopped the car. In the instant case, by con-
trast, the Appellants clearly could not have been Woten
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For the foregoing reasons, we reverse the district court's finding of
qualified immunity on the excessive force clains, and remand the

case for trial only on those particular clainms. Al though the officers
were entitled to qualified immunity as to their actual decision to stop
the vehicle, they were not entitled to such a determination as to their
al | eged use of excessive force in carrying out the seizure and search.

O course, at a trial, the reasonabl eness of what the Appellees actually
did may be established, in which case qualified immunity could then

be deened proper.

I11. Denial of Mdtion for Continuance

The Appellants additionally assert on appeal that the district court
erred in denying their nmotion for continuance of the summary judg-

ment hearing in order to allow for time to conduct discovery on the

i ssue of qualified inmmunity.5 Because the case | aw suggests that dis-
covery shoul d have been afforded, we find that the district court erred
in staying discovery into the Appellees' entitlenent to qualified

i munity or |ack thereof.

The Suprenme Court, in Anderson v. Creighton, 483 U S. 635

(1987), expressly addressed the standard under which di scovery on

the issue of qualified inmunity shoul d be afforded, when qualified
imunity is clainmed at the summary judgnent stage of litigation. In
that case, the district court had granted summary judgnent to the
police officers before any discovery occurred. In a footnote, the Court
addressed the plaintiffs' claimthat because no discovery had yet

taken pl ace, sone discovery would be required before the defendants
sunmmary judgrment notion could be granted. 483 U.S. at 646 n. 6. In
particular, the Court held:

5 The Appellants had filed, on May 18, 1994, a notion for continuance,

asking for an order postponing the sumary judgnment hearing until such

time as they had taken depositions, interrogatories, and requests for

adm ssions fromthe six police officers involved in the stop. On May 23

1994, the district court filed an order staying all discovery until the court
ruled on the notion for summary judgnent; the court noted that the order
therefore rendered noot the Appellants' nmotion to continue.
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One of the purposes of the Harlow qualified i munity stan-
dard is to protect public officials fromthe "broad-rangi ng
di scovery"” that can be "peculiarly disruptive of effective
governnent." For this reason, we have enphasized that
qualified i munity questions should be resolved at the earli -
est possible stage of litigation. Thus, on remand, it should
first be determ ned whether the actions the [plaintiffs]

allege [the officer] to have taken are actions that a reason-
able officer could have believed lawful. |If they are, then [the
officer] is entitled to dism ssal prior to discovery. If they are
not, and if the actions [the officer] clains he took are differ-

ent fromthose the [plaintiffs] allege (and are actions that
a reasonabl e officer could have believed lawful), then dis-
covery may be necessary before [the officer's] notion for
sumary judgnent on qualified imunity grounds can be
resolved. O course, any such discovery should be tailored
specifically to the question of [the officer's] qualified

i munity.

Id. (citations omtted) (enphasis added).

Simlarly, the Fourth Circuit, inD Meqglio v. Haines, 45 F.3d 790

(4th Cir. 1995), in reversing a district court's denial of qualified
imunity on a nmotion for summary judgnent, recently articul ated the

ci rcunmst ances under which di scovery should be afforded when one

party in a 8 1983 suit has noved for summary judgnent on the issue

of qualified imunity. In particular, we held that ordinarily, a ques-
tion of qualified immunity involves an inquiry of a pure question of

I aw, and hence is capable of decision at the summary judgment stage.
45 F. 3d at 794. |Indeed, the Court held that because the inquiry is
purely |l egal, questions of qualified imunity should ordinarily be

deci ded "long before trial," and that "even such pretrial matters as dis-
covery are to be avoided if possible, as "[i]nquiries of this kind can
be peculiarly disruptive of effective government.'" Id. at 795 (cita-

tions omtted). However, we al so expressly held:

A district court may deny a notion for summary judgnent

based on qualified immunity and all ow di scovery to proceed
only if it has addressed the threshold i mmunity question

and concluded (1) that the plaintiff alleged a violation of a
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clearly established right, but (2) that there existed a materia

factual dispute over what actually occurred, and (3) under
the defendant's version, a reasonable official could have
bel i eved that his conduct was |awful. I n instances where
there is a material dispute over what the defendant did, and
under the plaintiff's version of the events the defendant
woul d have, but under the defendant's version he woul d not
have, violated clearly established law, it nay be that the
qualified imunity question cannot be resolved wthout dis-
covery. In such circunstances, it sinply may be inpossible
to protect the defendant fromall of the burdens that attend
the pretrial process. O course, after discovery and upon a
proper motion, the district court nmay reconsider the question
of qualified imunity. "[I]f discovery fail[ed] to uncover
evidence sufficient to create a genuine issue as to whether
the defendant in fact conmmitted those acts," the defendant
will yet be entitled to sumary judgnment, even though the

acts alleged by the plaintiff constitute a violation of clearly

establ i shed rights.

Id. (citations omtted) (enphasis added). Under that standard, we
found that the district court erred in denying a notion for sumary
j udgnent before discovery was conpl ete, despite discrepancies

between the parties' factual allegations. Id. at 803. In particular
Court found that the district court erred in failing first to address
whet her, based on the plaintiff's allegations, the official's actions

i ndeed violated clearly established law. |d. at 803.

this

Appl ying those principles to the instant case, it is clear that in this

case,

the district court should have afforded nore time for discovery

before the notion for summary judgnent was determ ned by the court.6
The cases above suggest that di scovery should be afforded when

(1) the actions that the plaintiffs allege the police to have taken are
determined not to be actions that a reasonable officer could have
believed awful, and (2) the actions the officers claimthey took differ

6 At the tinme of the notion

no di scovery had been conducted by either

party into the issue of qualified i munity. The only evidence before the
district court were affidavits, submitted by both sides, which generally
descri bed the incident.
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fromthose the plaintiffs allege (and are actions that reasonable offi-
cers could have believed | awful). Anderson v. Creighton, 483 U.S. at
646 n. 6. The instant case presents precisely that situation: (1) the
actions that the Appellants allege the officers to have taken (i ncluding
sexual abuse and cocki ng of guns against the m nor Appellants

heads) are not actions that a reasonable officer could have believed
to be |l awful under the circunstances, and (2) the actions theofficers
claimthey took (sinply patting down and handcuffing the Appel -

lants) are different fromthose the Appellants allege and are actions
that a reasonabl e officer could have believed to be |awful. Thus, in
this case, discovery on the issue of qualified i munity should have
been afforded before sunmmary judgnment on the issue of qualified
immunity was finally determ ned. Indeed, the instant case presents
precisely the type of situation, envisioned by the Suprene Court in
Anderson and by this Court in DiMeglio, in which there is a material

di spute over what the defendants did, and under the plaintiffs' version
of the events the defendants woul d have, but under the defendants’
version they would not have, violated clearly established | aw. As
stated in DiMeglio, in such cases, it may be that the qualified immu-
nity question cannot be resolved w thout discovery, and in such cir-
cunst ances, it sinply may be inpossible to protect the defendants
fromall of the burdens that attend the pretrial process. Such a result
does not nean that unrestricted discovery will follow indeed, discov-
ery should be confined to the qualified imunity question only.

Therefore, in the case at bar, the district court should not have
noot ed the Appellant's notion for continuance by staying di scovery
prematurely. W find that the district court erred.

Accordi ngly, the judgnent is

AFFI RMED N PART AND REVERSED I N PART.

DI ANA GRIBBON MOTZ, Circuit Judge, concurring in part and dis-
senting in part:

| agree with the mgjority that the district court properly granted the

of ficers summary judgnment with regard to the claimthat the stop was

unl awf ul and so concur in that holding. However, because | believe

that the district court was also correct in finding that the officers were
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entitled to summary judgnent on the excessive force claim | respect-
fully dissent fromthat portion of the majority's opinion concluding
to the contrary.

In their second amended conpl ai nt, appellants alleged that the
police officers: (1) conducted illegal body searches of the "female
m nor children" that involved "fondling and nmi shandling" their "but-
tocks, breasts and private body parts,"” (2) used excessive extrene
force on a mnor male "by grabbing himin the groin and private body
areas, causing himgreat pain and physical harm coupled with extrene
nmental distress," and (3) "violate[d] the rights" of the children "by
pl aci ng guns to their heads and cocking and clicking the weapons."
The conplaint was verified by Ms. Jeanette Taft, individually and as
guardian ad litemfor two of the mnors, and by Harry Teel, Sr.,
guardian ad litemfor the other two.

The officers, asserting qualified inmunity, noved for summary

judgnent on all clains; attached to that notion were nunerous

detailed affidavits in which the officers categorically denied the above
al l egations. The district court granted the officers summary judgnent

on the claimthat the stop of Ms. Taft's autonobile was illegal but
denied it as to the excessive force clains asserted in the | anguage
quot ed above. The district court opined:

plaintiffs' additional allegations that defendants"cocked and
clicked" |oaded firearns, pointed themat the minor plain-
tiffs' heads, and sexually abused those children by fondling
their private parts during a "frisk for weapons" are
extrenely serious. If true, they take defendants' actions well
out side the real mof objective reasonabl eness under the cir-
cunst ances.

The district court noted, however, that these allegations of "cocking
and clicking" and "sexual abuse," which had been deni ed under oath

by defendants, had been verified only by M. Teel and Ms. Taft and

it was "not apparent” how either of them"cane to acquire personal
knowl edge of these allegations." This was so because M. Teel was

not present during the incident and because the record did not reflect
how Ms. Taft was able to hear or see the events that occurred during
the stop fromher vantage point in the backseat of the patrol car. For
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this reason, the district court directed the appellants to file "proper
af fidavits or other conpetent docunmentation" that"detail ed" the basis
of "personal know edge" of "(i) their allegations of sexual abuse of
the minor children and (ii) their charges that defendants cocked and
clicked | oaded weapons agai nst the children's heads."

In response to this order, Ms. Taft, the m nor appellants, and sone
third persons filed affidavits.1 Al though the m nor appellants did not
address the body searches or "sexual abuse" at all, Ms. Taft asserted
that police officers searched her by "touch[ing]" her "breasts and but-
tocks" and "between [her] legs in [her] private parts." She al so
asserted that police simlarly searched the mnor fenal e passengers by
"patt[ing]" their "breast area[s]" and searching "inside and outside of
[their] legs and private parts," and searched her son "between his |egs
in his groin area." These assertions appear totally consistent with a
typical police pat-down search; no witness provided an affidavit indi-
cating that the search was other than typical or that it actually

i nvol ved, as had earlier been alleged, "fondling and nishandling."
Furthernore, while all appellants averred in their respective affidavits
that the officers drew their guns and pointed themat the children dur-
ing the incident, and that the "cocking and clicking sounds of the guns
scared" the children "very much," no affiant clained that the guns

were placed agai nst the children's heads.

Upon receiving these subm ssions, the district court ultinately con-
cluded that the appellants had not offered any evidentiary support for
the allegations in their conplaint that the officers had "sexually
abused" the minors. The court noted that, #7F 79AD#f]risking' a person to
determine if he or she is secreting a weapon necessarily involves pat-
ting down -- touching -- all parts of the body" but "[f]risking a car-

| oad of individuals whom | aw enforcenent officers reasonably

believe may be involved with a very recent homicide is a far cry from
“sexual abuse.'" Further, the district court found that the appellants
had not supplied a "factual basis for the contention" that the officers
"poi nted | oaded and cocked weapons directly at the heads of the

mnor plaintiffs." The court explained that "[p]ointing a weapon in the

1 Ms. Taft explained that she had personal know edge of these events
because during the entire stop she had an unobstructed view of the chil-
dren from her vantage point in the patrol car.
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direction of a person and failing to lower it as he or she wal ks past
simply is not conparable to placing that weapon against a child's
head and cocking it." The court concluded that the appellants had
failed to carry their burden in opposing the officers’ nmotion for sum
mary judgnent based on qualified I munity, reasoning:

Bei ng the subject of an armed felony stop at night by

nurmer ous | aw enforcenment officers nost certainly would be

a terrifying experience for guilty and innocent alike, regard-
| ess of their sex or age. However, in exigent circunstances,
the law permts its enforcenent officers to conduct such
procedures in order to protect the community froma danger-
ous and violent offender. As frightening as these events

nmust have been for the plaintiffs, these acts present a text-
book case for the inposition of qualified i nmunity. Not

every m staken act by "state actors" is prem sed on unconsti -
tutional notives.2

In my view, on this record, the district court correctly granted sum
mary judgnent on all clains. Indeed, the care and sensitivity with

whi ch the court bel ow handled this case is to be commrended. After

pai nstaki ngly exam ning the conplaint and finding it |acking in evi-
dentiary support, the district court afforded appellants an additiona
opportunity to support their allegations. Only after taking this step,
whi ch benefited appellants and was certainly well within the district
court's jurisdiction, see Marx v. QGunbinner, 855 F.2d 783, 792 (11lth
Cir. 1988) (when "plaintiff's conplaint provides an inadequate factua
basis" to determine a defendant's claimof qualified imunity, "the
district court nay exercise its inherent power to narrow the issues for
trial and require the plaintiff to state with nore specificity the factua
al | egations supporting the claini'), did the court conclude that the
officers were entitled to qualified imunity on the excessive force
clains. | believe the case law required this concl usion.

2 The appellants filed a "motion for newtrial or to anend findings in
judgment," which the court construed as a notion to reconsider. Appel-

| ants never suggested in that notion, or in this court, that, in fact, they
do claimthat the officers sexually abused the mnor children or placed
guns to their heads.
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Governnent officials performng discretionary functions are gener-

ally "shielded fromliability for civil damages insofar as their conduct
does not violate clearly established statutory or constitutional rights
of which a reasonabl e person woul d have known." Harl ow v.

Fitzgerald, 457 U.S. 800, 818 (1982). Application of the qualified

i munity defense to a claimof excessive force "requires carefu
attention to the facts and circunstances of each particul ar case.”
Graham v. Connor, 490 U.S. 386, 396 (1989). A court must enpl oy

a three-pronged analysis. First, the court nust identify the specific
constitutional right allegedly violated. Second, the court nust deter-
nm ne whether the right in question was established so clearly as to
alert a reasonable officer to its constitutional significance. Third, the
court must determ ne whether a reasonable officer could have

believed that his conduct was |awful. Torcasio v. Miurray, 57 F.3d

1340, 1343 (4th CGr. 1995) (citing Collinson v. Gott, 895 F.2d 994,

998 (4th Cir. 1990) (Phillips, J., concurring)).

The sol e excessive force clains for which Ms. Taft and the m nor
appel l ants have submitted evidentiary support in their affidavits are
that, during the frisk search, the officers touched themin sensitive
areas and trai ned weapons on them at close range. Thus, we are not
called upon to determne if the officers enjoy qualified imunity for
strip searches of unarned minors. Conpare lllinois v. LaFayette, 462
U S. 640, 645 (1983) ("the interests supporting a search incident to
arrest would hardly justify disrobing an arrestee on the street”) (dicta)
and Logan v. Shealy, 660 F.2d 1007, (4th Cr. 1981) (no qualified
imunity for policy of strip searching persons detained for mnor

of fenses), cert. denied, 455 U S. 942 (1982). See also Kraushaar v.

Fl ani gan, 45 F.3d 1040, 1054 & n.7 (7th Cr. 1995) (collected cases).
Nor are we confronted with the question of whether police officers
are immune fromliability when they hold guns to the heads of

m nors. Conpare McDonald v. Haskins, 966 F.2d 292 (7th Cr. 1992)

(no qualified immunity for holding gun to head of nine-year-old boy
and threatening to pull trigger). Moreover, unlike the plaintiffs in
G aham and Rowl and v. Perry, 41 F.3d 167 (4th Gr. 1994), appel -
lants here did not suffer any injuries, let alone grievous ones.
Conpare Dixon v. Richer, 922 F.2d 1456, 1463 (10th Cir. 1991)

(while pat-down frisk search was reasonable, it was not reasonable to
hit a suspect "in the stomach with a flashlight, or choke and beat him
solely on the basis of . . . suspicion" that he was arned).
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It is well established that "[i]nvestigating officers may take such
steps as are reasonably necessary to nmaintain the status quo and to
protect their safety during an investigative stop.” United States v.
Taylor, 857 F.2d 210, 213 (4th Gr. 1988) (citingUnited States v.

Hensl ey, 469 U.S. 221, 235 (1985)). Accordingly, police officers my
conduct "pat-down" searches for weapons, Terry v. GChio, 392 U S. 1,
23-27 (1968); see also Taylor, 857 F.2d at 214. Furthernore, "Fourth
Amendnent jurisprudence has | ong recognized that the right to nake

an arrest or investigatory stop necessarily carries with it the right to
use sone degree of physical coercion or a threat thereof to effect it."
Graham 490 U. S. at 396. Thus, although "approaching a suspect with
drawn weapons [is an] extraordinary neasure[ ], such [a] police pro-
cedure[ ] [has] been justified in this circuit as a reasonabl e neans of
neutralizing potential danger to police and i nnocent bystanders."
Taylor, 857 F.2d at 214.

The officers had reason to believe that an arnmed and dangerous

suspect was in Ms. Taft's vehicle; thus, the officers were entitled to
take precautions to ensure their safety and the safety of the passen-
gers. For the purpose of summary judgnent, it must be accepted as

true that, as the passengers exited the vehicle, the officers kept their
weapons trained on each of them including the mnor children. How
ever, these mnors could well have secreted weapons-- either will-
ingly or unwillingly -- for the nmurderer. Moreover, one of the

m nors, at |least superficially, resenbled the suspect; although only
fifteen years old, Onte Taft was 5L10" and wei ghed 180 pounds. In
these circunstances, a reasonable police officer"could have believed"
that continuing to point his weapon at the passengers as they left the
car was lawful. See Slattery v. Rizzo, 939 F.2d 213, 216 (4th Cir
1991).

The officers were also justified in frisking Ms. Taft and the mnors

for weapons. In her affidavit, Ms. Taft does not allege that the officers
did anything other than "touch" or "pat" her and the other passengers,

on top of their clothing, in certain sensitive areas. The Suprene Court,

i n approving of "pat-down" frisks in Terry , recogni zed that such
searches nmay be hunmiliating and enbarrassing: "Even a |imted

search of the outer clothing for weapons constitutes a severe, though
brief, intrusion upon cherished personal security, and it mnust surely

be an annoying, frightening, and perhaps hunmiliating experience."
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Terry, 392 U S. at 24-25. Like the officers in Terry, however, the offi-
cers here had "reasonabl e grounds to believe that[one of the vehicle's
passengers] was arned and dangerous, and it was necessary for the
protection of [the officers] and others to take swift nmeasures to dis-
cover the true facts and neutralize the threat of harmif it material -
ized." Id. at 30; see also United States v. Moore, 817 F.2d 1105,
1107-08 (4th Cir.), cert. denied, 484 U S 965 (1987).

As the district court recognized, "[b]eing the subject of an arned
felony stop at night by nunerous |aw enforcenent officers nost cer-
tainly" is "terrifying." The appellants are entitled to our enmpathy --
and our synpathy. This is not an experience to be wi shed on anyone.
However, 1n other circunstances, for exanple if the nurderer had
commandeered their car, they mght well have been grateful for the

saf eguards taken by the police. In any event, there is no evidence that
the officers violated any clearly established rights in searching and
restraining Ms. Taft and the children. A reasonable officer under these
circunstances certainly could have believed that his conduct was | aw
ful. Accordingly, | would affirmthe district court's grant of sunmary
judgment on the excessive force clains.
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